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The first half of the year 1978 saw two events carefully demarcated 
from each other, both, however, concerned with the same issue: the 
practice of "Berufsverbot" (professional ban) in West Germany in the 
70's. In early April, the Third International Russell Tribunal on the 
situation of human rights in the Federal Republic of Germany commenced 
its proceedings. The sole topic under investigation for the first session- 
another one will follow at  the beginning of next year-was the question: 
"Is the right to  practise their professions denied to  citizens of the Federal 
Republic of Germany?" This central question was dealt with under the 
following three aspects: 
1. Does the practice of Berufsverbot constitute a serious danger t o  human 

rights? 
2. Is the practice of Berufsverbot against people who hold certain 

political opinions applied in a discriminatory way? 
3.  Does the practice of Berufsverbot relate to discriminatory practices of 

other institutions, particularly trade unions, professional organisations 
and churches? 

A week before the Russell Tribunal met, a group of liberal journalists, 
authors and a couple of members of the SPD announced the launching of 
the "Gustav Heinemann initiative" (Gustav Heinemann was the third 
president of the FRG, highly esteemed for his liberal thought), which had 
its founding congress at the end of May. Within the last ten years, the 
founding declaration states, "liberty in the Federal Republic of Germany 
tecame increasingly endangered by fear, apathy and resignation. Intimida- 
tion and self-censorship constrict the space for free debate and drive 
young people to the margin of society." It was argued with great emphasis 
that first and foremost the "Decree on Radicals" needs to be abolished, 
"because the practice of Berufsverbot lies at the root of the apathy." 

The two bodies, distinctly different in political orientation with a care- 
ful demarcation line drawn by the latter towards the former, nonetheless 
find themselves united in their concern over the practice of what is 
referred to as "Berufsverbot." 

The word stands for the refusal to access to or exercise of employment 
in the public sector, which includes the whole educational system, social 
services, and most of the infrastructure services (railroads, post office, etc). 
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Somewhat more than 15% of the working population of the FRG are 
employed in the civil service. A declaration of war on the "enemy within", 
considered to be radical democrats and socialists, has become the basis for 
refusing admission into the civil service. The practice of the Berufsverbot 
has given birth to its own apparatus and has long since proliferated into the 
private sector. 

The Russell Tribunal concludes in its intermediate report: 

"The extent of the violation of human rights by the practice of Berufsverbot and 
the resulting consequences have to be judged as extraordinarily grave. The 
responsible authorities pose increasing requirements for the assessment of 
'constitutional loyalty' (Verfassungstreue) and for the demanded proof thereof. 
The difference between loyalty towards the Constitution and loyalty towards the 
state, and loyalty towards those administering the state, tends to disappear. 
Special branch (Verfassungsschutz) authorities are continually enlarged and 
develop an ever increasing dynamic of their own as does any bureaucracy." 

When did this dynamic start? Political repression is not altogether new 
in West Germany. In 1950, the newly founded republic found it 
appropriate (Adenauer-Erlass) to eliminate communists and so-called fellow- 
travellers from the civil service, even before the Communist Party was 
declared to  be "hostile to the Constitution" (verfassungsfeindlich) and 
therefore illegal by a Constitutional Court ruling in 1956. Since that 
particular court is the only agency authorized legally to pass judgements 
on questions of constitutionality, it was thus legalizing a hitherto con- 
stitutionally highly doubtful practice. 

In 1968 at  the suggestion and decisive encouragement of the SPD, the 
Communist Party was refounded with a new abbreviation, DKP instead of 
KPD (which nowadays is used by a maoist-oriented communist group) 
and a new programme impeccable in terms of constitutional loyalty. The 
constitutionality of the DKP as well as that of any other communist 
organisation has not been challenged by Constitutional Court ruling. 

The professed hope and calculation of the SPD, born out of a narrow- 
minded, organisation-bound notion of politics, proved to  be quite out of 
line with reality. Neither did the DKP remain all that insignificant, nor did 
it channel sufficiently those located left of the SPD into its organisational 
framework. When in 1969 the Grand Coalition of CDUICSU and SPD 
gave way to  a social democratic-liberal government, the boom following 
the economic and political crisis of 1967168 was accompanied by a short 
period of liberalisation, which grew to  be associated with the name of 
Chancellor Willy Brandt. Little more than a year later, however, with the 
student movement generation applying for jobs, the winds of change blew 
drastically backwards. With the legality of all communist organisations 
maintained, in January 1972, in the absence of Federal competence, the 
Conference of Prime Ministers of the constituent Lander agreed on 
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"Principles o n  the  question of the  forces hostile t o  the Constitution in the 
civil service", which came t o  be  known as the "Decree o n  Radicals." 
Because this decree is often referred t o  but  hardly ever cited completely 
it  is worthwhile t o  quote its exact wording. 

"According t o  Federal and Land legislation pertaining to  the civil service 
-only those persons are eligible for the civil service (Beamtenverhaltnis) who can 

guarantee that  they will at  any time actively support the  free democratic 
fundamental order (freiheitlich demokratische Grundordnung) in the  sense of 
the Constitution. 

-civil servants are obliged, on du ty  as well as  off duty, actively to  strive for the 
preservation of that  fundamental order. These are binding regulations. Each 
individual case has t o  be investigated and decided upon its own merits. The 
following principles have to  be  applied: 
Applicants: an applicant who exhibits activities hostile to  the Constitution, will 
not  be employed in the  civil service. Membership in an organisation that pursues 
goals hostile t o  the Constitution, constitutes doubt, whether the applicant will 
support the free democratic fundamental order a t  any time. As a rule this doubt 
will justify refusal of the  application. 
Civil servant (Beamter): In  the case of a civil servant who through his activities - 
or  through membership in an organisation pursuing goals hostile t o  the 
Constitution does not  meet the requirements of 535 of the general legislation 
on the  civil service (~eamtenrechtsiahrnen~esetz), on the basis of which he is 
obliged t o  identify (sich bekennen) with the free democratic fundamental 
order in the  sense of the Constitution by his total conduct and t o  support its 
preservation, the employer (Dienstherr) will have to  take necessary consequences 
based on  investigated facts. He in particular has t o  evaluate whether the 
removal of the  civil servant from the service is t o  be  sought. 
The same principles apply t o  workers and employees in the civil service within 
the  framework of the respective wage agreements." 

By 1978,  on  the basis of this "Decree on  Radicals", 1 .3 million appli- 
cants for the  civil service have been screened, 15,000 have been called t o  
an interview because of "doubts" that  arose out  of special branch 
"findings" (Erkenntnisse), and roughly 1,000 have been refused access t o  
the  civil service. 

Before filling these apparently meagre figures with a description of the 
socio-political life they entail, an analysis of the  "Decree o n  Radicals" 
itself will prove quite revealing about its political implications. Four 
features are particularly noteworthy. 

1. "Civil Service" is given a n  extraordinarily broad meaning independent 
of sensitivity of the  job and/or status. The notion of "obligation of political 
allegiance" (politische Treuepflicht), in itself highly doubtful because of its 
pre-democratic origin, its ample use under fascism and its closeness t o  a n  
obligation of uncritical allegiance t o  those in power, was originally valid 
only for civil servants (Beamte) in the narrower sense of the  word. It now 
proliferates generously into the  rank and file of cleaning personnel and 
locomotive engine drivers. 



THE "ENEMY WITHIN": THE CASE OF BERUFSVERBOT 5 9 

By now there has been ample jurisdiction on the matter on the part 
of the higher courts, affirming this extended version of "civil servicev-and 
throwing a most telling light on its intention. In the case of Sibylle 
Plogstedt, who was refused a one-year assistantship at  the Free University 
of Berlin, the highest court of appeal for citizens of West Berlin in 
December 1974 gave reason for this proliferation. I t  was not that the 
expected results of her research activities might be influenced by her 
belonging to the Fourth International; but rather that while pusuing her 
research obligations she could communicate with members of the 
university and in that way might exert influence. Sibylle Plogstedt's 
presence in the university was considered to  be unacceptable. In addition, 
the court reasons: "As she can vote and is eligible, she might try, further- 
more, to misuse the institutions of the university for her political goals." 

The implication that political organisations held to be hostile towards 
the Constitution by their very nature misuse the rules and institutions a 
democratic system provides is not even considered worthwhile to  elaborate 
upon. And, equally important, the court establishes what came to be 
known as the "taboo of association7' (Beriihrungstabu) and even "guilt by 
association" (Beriihrungsschuld). In this ruling, it is the court which 
"protects" the members of the university from the suspected devastating 
effects of contact and communication with a communist. Subsequently, 
to an increasing extent, citizens have been held liablefor their contacts 
with left-wing ideas, be it through people or through books. Marriage, flat- 
sharing, attendance of left wing electoral campaign meetings, subscription 
to left-wing papers, etc., all are included under "contact", likely to  cast 
doubts on one's constitutional loyalty. 

2. One of the historic achievements of capitalist liberal democracy as 
opposed to  feudalism was the differentiation between public and private. 
Even though this entails alienation and a rift between private and public 
speech, creed and morals, it does, when contrasted with the totality of 
domination in pre-capitalist political systems, constitute an historical 
achievement, one to be defended at  all costs as long as a totality of 
liberation is not in reach. 

The "Decree on Radicals" and subsequent administrative action, 
legislation and jurisdiction mark a decisive step in the abolition of that 
difference, so crucial t o  liberal democracy. No longer are particular 
qualifications and correct job performance considered to  be sufficient, but 
the whole of the 24 hour conduct of a person is taken as a basis of assess- 
ment of constitutional loyalty. To put it in official phrasing, it is the 
"total conduct" (Gesamtverhalten) ~ n d  the "total personality" 
(Gesamtpersonlichkeit) that is under scrutiny. 

Ironically, it is the very article of the Constitution that originally was 
designed and formulated to  guarantee that liberal democratic differentia- 
tion of private and public life with precisely the experience of a totalitarian 
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political system still fresh in people's minds, that has come to serve as an 
instrument for the implementation of exactly the reverse of its original 
intention. Article 33, 52 reads as follows: 

"Every German has equal access to the public sector according to his suitability, 
competence and professional performance. Nobody should be disadvantaged for 
his affiliation t o  a denomination or political conviction." 

Up to  the early seventies this clause of the Constitution was read and 
reaffirmed by the courts as a guarantee for free access to the civil service 
irrespective of private political and religious convictions. The last case to  
that effect was a 1973 Constitutional Court ruling on a neo-fascist teacher, 
whose activities were deemed to be private and in no evident way affecting 
his professional performance. Furthermore, since the NPD has not been 
declared unconstitutional by the only institution entitled to do so, which 
is the Constitutional Court itself, the court saw absolutely no basis for 
depriving the teacher in question of his job. 

The issue, however, seems to  appear in a completely different light, 
when the question of the "total personality" of men and women 
suspected of left-wing "deviation" is at  stake. "Inner commitment" is 
demanded and is to be proved; it is made an inherent part of "suitability." 

The by now classic formulation of the central Constitutional Court 
ruling on the Berufsverbot in February 1975 read as follows: 

"The obligation of political allegiance demands more than merely a formally 
correct but, for the rest, disinterested, cool, internally distanced attitude towards 
the state and the Constitution; it demands in particular from the civil servant that 
he distance himself unequivocally from groups and aspirations that attack, tight 
and denounce this state, its constitutional organs and the valid constitutional 
order. I t  is expected from the civil servant that he realize and appreciate this 
state and its Constitution as a high positive value on whose behalf i t  is worthwhile 
to  intervene. The obligation of political allegiance is tested in times of crisis and 
in serious situations of conflict in which the state relies on the civil servant taking 
its side. The state-and that is more concretely, each constitutional government 
and the citizens-must be able to  rely on the civil servant in his administration to  
be willing to hold responsibility for this state, for 'his' state, that in this state 
which he is supposed to  serve, he will feel a t  home-now and a t  any time and not 
only after aspired changes have been brought about through respective changes 
in the Constitution." 

In that interpretation the notion o? "suitability" extends to the most 
intimate feelings and inclinations of a person. This is necessary, reasons 
the court, because a teacher e.g. "would at  least unconsciously run the 
danger of influencing students in a way which might not be compatible 
with the liberal democratic fundamental order." The existence of that 
most private conviction and its firm rootedness in the unconscious has to  
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